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We have written this book as a guide for faculty in the biomedi-
cal sciences who are considering consulting opportunities with 

industry.
We have frequently observed academic scientists who, although dili-

gent to the point of compulsion when it comes to their research, are 
indifferent to the contents of the consulting contracts they sign. Whether 
you fit this phenotype or not, we hope this book will help you see that 
what appears in a consulting contract in the fields of medicine and bio-
technology might matter very much and is worthy of the same careful 
review as, say, a will or other legal document. We highlight issues that 
we have encountered and discuss how they can be addressed. We hope 
this book will convince you that it is worthwhile for you to read and 
understand any consulting agreement that you sign and to ensure that it 
accurately describes the parties’ mutual expectations.

A Clash of Cultures?

The negotiation of consulting agreements between academic faculty and 
companies in the biotechnology and pharmaceutical industries often 
involves a contrast of cultures. On one side is an academic research 
scientist who is generally accustomed to openness and trust in inter-
actions with laboratory colleagues but who might be impatient with 
paperwork and is not usually enamored of lawyers and “legal stuff.” On 
the other side is a company that is motivated to protect discoveries and 
trade secrets and that relies on lawyers in conducting its affairs. On yet 
a third side is your employer, a university, hospital, or research institute, 
the affairs of which are more and more prescribed by policies written 
by lawyers or other risk-sensitive administrators. When a company asks 
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you to consult, not only the interests but also the points of view can be 
quite distinct.

The goals might be different, too. You might look at the relation-
ship primarily as an opportunity for intellectual interaction, a chance to 
make a more direct impact on human health and maybe the possibility 
of earning some extra money, and as such might give little thought to 
the specifics of the contract. By contrast, the company probably wants 
your services to improve their products or research and development 
(R&D) and regards the relationship as a business proposition. And your 
institution might want to protect your independence as well as its stake 
in your future intellectual property (IP).

Disparate points of view can meet when a scientist at an academic 
institution discusses a consulting project with industry. The company 
operates in the business world, and the business world operates via con-
tracts and the give-and-take of negotiations. In that world, it is expected 
that the party drafting a contract will write provisions favorable to its 
interests and leave it to the other party to raise an objection or offer 
a counterproposal. So, whereas a company will write the consulting 
agreement to be favorable to its interests, not out of malice but out 
of practice, you the academic might not know this and indeed might 
believe that you are expected immediately to sign on the dotted line—or 
risk offending the company. Furthermore, you might not have the exper-
tise to know which provisions to question and how to modify them to 
your best advantage.

One might hope that these differences in expectations and experience 
will have no important implications: The parties will work together well 
in a stimulating and synergistic way, you will be paid what you expect, 
and when the time comes the relationship will conclude amicably. But 
whatever the context, people put contracts in writing so they are pro-
tected if something goes wrong. Sometimes, with consulting agree-
ments, things can go wrong.

What Can Go Wrong?

Consider the following situations, which are offered not because they 
are likely to happen but rather because of the problems that would ensue 
if they do:
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•	 Your contract does not accurately describe your consulting fee and 
says nothing about the stock options you thought you were getting. 
Meanwhile, your company contact—the one who negotiated the 
terms with you—just cashed out his options, quit the company, and 
threw away his cell phone. His successor can find nothing in the files 
about your options.

•	 The company publishes a paper with your idea. Your laboratory has 
been scooped.

•	 The company patents your idea. Your university thinks it belongs to 
them and sends the company a cease-and-desist letter. The company 
shows your dean a copy of an IP assignment with your signature on 
it, and you admit you signed it during a company visit without giving 
it any thought. The idea is worth millions, and it looks like neither 
you nor your university will receive royalties.

•	 You want to consult for another company but your contract bars you 
from doing so.

•	 You are a principal investigator for a clinical trial, and you share 
exciting unpublished data with a friend who works at a company for 
which you consult. The company buys stock in the pharmaceutical 
company that owns the drug being tested. The Justice Department 
announces an investigation of insider trading concerning the phar-
maceutical company stock and says indictments are pending. You are 
served with a subpoena. The sponsoring company calls its lawyers.

•	 You are awarded stock options, and you exercise them but do not 
sell the underlying shares. The market price plummets and you are 
hit with a tax bill based on the price at the exercise date. You cannot 
raise enough cash to pay the tax by selling the shares at the current 
price, and you end up owing far more to the Internal Revenue Service 
(IRS) than you have ever received from the company.

Also, consider these examples:

•	 In 2011 the U.S. Supreme Court let stand a lower court’s decision find-
ing that Roche Molecular Biosystems, Inc. owned an invention made 
by a Stanford University scientist during a collaboration between the 
scientist and Roche. The lower court ruled that the scientist validly 
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granted Roche his interest in future inventions arising from the col-
laboration even though he had already agreed with Stanford to grant 
his interest in inventions to the University. The court’s decision 
deprived Stanford of the opportunity to collect millions of dollars of 
licensing fees from Roche, which in turn deprived the scientist of his 
share of what Stanford would have received.

1

•	 In November 2010, the United States arrested a research physician 
on insider trading charges. The allegation? That the doctor learned 
about confidential clinical trial results from one company for which 
he consulted and then passed along the information to another com-
pany for which he also consulted. The second company is allegedly 
an “expert network” firm that collects information from its network 
of subject matter consultants and then shares what it collects with 
its customers, which often include stock trading firms. At the same 
time the U.S. Securities and Exchange Commission (SEC) charged 
the physician with civil violations arising from the same allegations.

2
 

This case is at least the third from 2011 alleging misuse of clinical 
information by a research scientist.

3

•	 In 2009 federal regulators began examining insider trading of shares of 
healthcare stocks. The concern is that many constituencies—includ-
ing lobbyists, researchers, consultants, and others—have access to 
nonpublic information about healthcare companies that might be used 
to trade illegally.

4

•	 As the result of pressure from Congress, in 2005 the National 
Institutes of Health (NIH) began an investigation into alleged improp-
er payments to NIH scientists at grantee institutions by pharmaceu-
tical/medical/biotechnology companies. The investigation showed 
that several dozen scientists had failed to disclose consulting relation-
ships with companies in these fields. As a result, the NIH imposed 
new conflict-of-interest (COI) rules restricting ownership of stock 
of companies in these businesses and prohibiting its scientists from 
consulting for for-profit companies in these areas.

5
 In December 

2006, the federal government brought felony charges against an NIH 
researcher who allegedly consulted for a drug company on work 
“directly related” to his research without making required disclosure 
or obtaining proper approvals. The researcher later pleaded guilty 
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to a misdemeanor charge and agreed to community service and to 
repay the fees he received.

6
 Given NIH’s status as a bellwether and its 

ability to define rules for its grantees, its focus on industry consulting 
as a COI issue has captured the attention of university administra-
tions, many of which began asking whether they are being adequate-
ly informed about their own faculty’s consulting relationships. More 
recently the NIH has turned to financial conflicts concerning grantee 
institutions and their principal investigators.

7

•	 In the summer of 2005 the SEC commenced a criminal investigation 
of physicians who were conducting clinical trials and allegedly shar-
ing unpublished data and trial results with Wall Street firms that had 
retained them as consultants.

8
 According to The Seattle Times, which 

first reported the practice,
9
 the Wall Street firms hired the clinicians 

to get a jump on the market—if the clinical results were strong, the 
firms could buy the stock of the sponsoring company before the price 
went up; if not, they could short the stock and make money that way. 
According to The Seattle Times, the clinicians supplied this infor-
mation in violation of their contractual obligations to the companies 
that underwrote the trials. Moreover, according to the newspaper, the 
SEC intended to investigate whether the disclosures were violations 
of federal insider-trading laws. Clinicians who were targets of this 
SEC investigation might have faced disciplinary investigations at 
their medical centers and if so would have expended time and money 
preparing to defend themselves against the government or the com-
panies that had underwritten the trials.

Needless to say, the enormous increase in consulting by biologists 
and clinicians over the past two decades has come at the same time that 
the stakes have gotten higher, and universities, hospitals, and research 
institutes are paying increasing attention to both the potential problems 
and the opportunities to strengthen their finances.

Both authors of this book have experience in reviewing and negotiat-
ing biomedical faculty consulting agreements, and we have written this 
book to help guide faculty concerning the ins and outs. The two major 
messages we hope to convey are simple. First, you should read and 
understand a consulting agreement before signing it. To sign without 
reading invites the admonition Caveat emptor (“buyer beware”)—or, 
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more precisely, Caveat consiliator, or “consultant beware.”
10

 Second, 
the agreement should accurately reflect what the parties plan to do. 
There is nothing as important as each party’s properly setting expecta-
tions for the other.

Contents of this Book

This book discusses issues specific to consulting contracts. We con-
sider issues that are general in nature and also, for those who want more 
details, particular clauses often included in faculty consulting agree-
ments. We have appended a sample of a basic consulting agreement (p. 
121, Attachment A).

It is important to note that we are not advocating a specific set of con-
sulting terms, including those we present here. The resolution of issues 
in any given consulting agreement depends upon many factors, includ-
ing who the parties are, their goals and interests, and their respective 
bargaining positions. What might be important to one person might be 
trivial for another. For example, one scientist might care greatly what 
happens to her potential holdings in the case of her death, but another 
academic without a family or a favorite charity might care little about 
what happens to his promised shares after he dies. Conversely, one com-
pany might desperately need your expertise, whereas another company 
might not. One company might have ample funding and plenty of stock 
options; another may be a start-up with little cash. The review and nego-
tiation of a consulting agreement are dependent on the parties and the 
setting and can be evaluated only by the parties and their lawyers or 
other professional advisors (for example, in lieu of a tax lawyer, a good 
accountant can be crucial to evaluating the tax impact of various equity 
alternatives). There are no “right” or “wrong” positions in a negotia-
tion, and the optimal positions cannot be predetermined. This book is 
intended to help with identifying issues and is not meant to prejudge any 
particular outcome.

We stress that the negotiation of a consulting agreement need not 
and generally will not be adversarial. Rather, both parties can share 
the goal of using the negotiation to define explicitly in writing their 
shared expectations concerning the nature of the consulting arrange-
ment. If a negotiation is handled well, the parties can feel closer and 
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more energized. Consider that many of the terms that are advantageous 
to a consultant are not detrimental to a company, and vice versa. A 
lawyer can help you evaluate the terms that are important for you. The 
negotiation should simply be a means of determining and specifying the 
best combination of terms in the context of the overall interests of both 
parties. In addition, neither a consultant nor a company wants to begin a 
consulting arrangement in the wake of a hostile negotiation.

Consulting agreements are by their nature legal documents, and our 
discussion addresses legal and tax issues. Nonetheless, as stated in the 
Disclaimer, we stress that we are not furnishing legal or tax advice. We 
encourage faculty to retain an experienced lawyer for advice, particu-
larly for complicated contracts involving potentially sizeable financial 
interests. Whenever there are complicated issues or tax questions, expert 
advice is money well spent. To get a recommendation for a lawyer, 
check with colleagues who have used a lawyer for negotiating their own 
consulting agreements or ask the faculty union or a local bar association 
to recommend someone who is experienced with consulting contracts. 
Guidance also might be available from the university’s general counsel 
or the head of the technology transfer office—and, indeed, you might 
be required to speak with them about the relationship anyway. As an 
absolute minimum, get advice from a colleague who has not only signed 
but more importantly has negotiated multiple consulting agreements.
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